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YTon0BHO-IIPOLIECCYAThbHOE BMEIIATEILCTBO B 3HaYCHHE CJIOBA «CPEJCTBO» NAETCS HECKOJb-
myONMMYHBIE OTHOIICHHS, BO3HUKAWOIIME B chepe  KUMH OIpeNeleHUsIMH, OHO O3HAdaeT: HeoOXOaH-
obopoTa OXpaH’IEeMBIX 3aKOHOM TaWH CBS3aHO C  MOE YCJIOBHE, 4TOOHI AeNaTh YTO-TO, IprueM, (popma,
OTPaHUYCHHEM TIIpaB, CBOOON W 3aKOHHBIX HWHTE-  mHCTpyMeHT [30, ct. 1015]. OT™MeTuM, 4TO OHSITHE
PECOB  IUI, CIIEZIOBATENbHO, HEOOXOomMMass W «YTOJOBHO-IIPOIECCYaTbHOE  CPEACTB»  HIMPOKO
crIpaBe/UIMBas COANIAHCHPOBAHHOCTh MYONWYHBIX M HCIONB3YeTCS B MHOTOYHCICHHBIX HWHCTHUTYTax
YaCTHBIX HMHTEPECOB B OONAaCTH YTrOJOBHOTO  YTOJOBHOTO IPOIECCYalbHOTO IIpaBa U Yy4YEHBIE-
CYIIOTIPOM3BOJICTBA  JIOJDKHO OBITh TNPEJAMETOM  FOPUCTHI JaeT €My pa3HbIe omnpeneicHus. B camoit

0c000r0 BHUMaHHUSL. MAPOKOH  QopMe  YroJoBHO-IpOLECCYalbHOE
B KOHTEeKCTe BBIIIEHU3NIOKEHHOTO aKTyalbHO  CPENCTBO XapaKTEepPH3yeTcs KaK Mephl, BRITEKAIOIINE
U3yYeHHe TeX CPEACTB 3allMThl KOHQUAEHIMATb- M3 MNPUHLUIOB YTOJOBHOTO CYIONPOHM3BOACTBA,

HOCTH, TIPEIyCMOTPCHHBIX JCUCTBYIONIMM KOZEeKk-  KOTOpbIE PErylUpyrOT MPOHU3BOACTBO YTOJOBHBIX
COM, KOTOpBIE TO3BOJISIOT TIPU coONMfoaeHun ompe-  men [8, cr. 312].

JCJIICHHBIX FapaHTI/Iﬁ OCYHICCTBJIIATE BMCIIATCIILCTBO YuutbiBas OeJb U 3aa491 3alIUThI OXpaH;IeMOﬁ
B NyOJMYHBIC OTHOIICHWS, BO3HHUKIIHME B CBSA3M C  3aKOHOM TalHBI, MOMBITAEMCS ONPEACIUTh MOHATHE
OXpaHsIeMOM 3aKOHOM TaWHOW, W OJHOBPEMEHHO  YTOJIOBHO-TIPOIECCYaTbHBIX  CPEACTB  3allWTHI

obecrieunBaTh OXpaHAEMBIE 3aKOHOM TIIpaBa JIMI,  OXPaHIEMOU 3aKOHOM TaHBI. YronoBHo-
BOBJICUEHHBIX B YT'OJIOBHO-TIPOLECCYAJbHBIE OTHO-  MPOLECCYalbHbIE CPEACTBA 3aLLUTHI OXpaHAEMOU
LIEHUS. 3aKOHOM TaiHBI - 3TO COBOKYITHOCTb 3aKPEIJICHHBIX
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B  YTOJIOBHO-TIPOIIECCYaTLHOM  3aKOHE  Pa3HBIX
FapaHTHd M YCIOBHMH, KOTOpBIE CIPABEIUBOU
cOaTaHCHUPOBAHHOCTBIO MYONMYHBIX W  YaCTHBIX
WHTEPECOB TapaHTHPYIOT OOecIeueHrne 3aKOHHOCTH
B TIPOIIECCE TMOYUYCHUS, UCTIONB30BAHUS U pa3Iiia-
LICHUSI OXpaHsAEeMOM 3aKOHOM TailHBI, a UMEHHO: C
OITHOW CTOPOHBI, BO3MOXHOCTh BCECTOPOHHETO,
MIOJIJHOTO M OOBEKTHBHOI'O HCCIeIoBaHUsI 00CTO-
SITEILCTB  YTOJIOBHOTO [IeNa, C APYrod CTOPOHEI,
3al[UTY 3aKOHHBIX HMHTEPECOB U MpaB CyOBEKTOB
rpaBa.

C mOMOIIBIO OMPEIESICHHBIX YTOJOBHO-TIPO-
LIECCYaNbHBIX CPEACTB YYACTHUKHU YTOJIOBHOTO MPO-
mecca, HaJeleHHbIE NPOIecCyallbHBIMUA TIPaBaMH,
00SI3aHHOCTSIMA WJIM  MTOJIHOMOYMSIMH, OCYIIECT-
BIISIIOT 3aIIUTY OXPaHSIEMOM 3aKOHOM TalHEI.

Teneps oOpatuMcs K BUAAM  YTOJOBHO-
MPOIIECCYATbHBIX CPEACTB 3aIlUTHl  OXPAHICMON
3aKOHOM TaiHBI, MPEAMETOM PACCMOTPECHUS Jeast

uX  3GGEKTHBHOCTh M BO3MOXHBIE  MyTH

COBEPIIIEHCTBOBAHHSL.
YTOIOBHO-TIPOIIECCYAIBHBIC CPEIICTBA 3alUTHI

(obecrieueHms)  OXpaHSAEMOW  3aKOHOM  TaWHBI

KJIACCU(UIIMPOBAHBI PAIOM yUEHBIX.

B.E. EBceHko HampsiMyr0o OTMETHJ, YTO B
TEOPETHUYECKOM IUTAHE CaMbIMH 3(PPEKTUBHBIMH,
NEHCTBEHHBIMH CPEIICTBAMH OOecleueHusl oXpa-
HAEMBIX 33aKOHOM TailH B YTOJOBHOM CYyZAOIPOU3-
BOACTBEC SABJIIFOTCS TalHa MIpeaABAPUTEIILHOTO
pacciiefioBaHuss U CyjaeOHasl TapaHTUs TOJyYCHUS
CBEJICHUS, COCTABJISIOLIEIO OXPAHSIEMYIO 3aKOHOM
taiiny [14, ct. 1015].

CunrtaeM, 4TO TPUBEICHHBIC KIacCU(UKALUU
HETMOJIHBl U HE B IOJIHOM Mepe OTPa)karoT Colep-
)KaHWEe W 3aJa4d  yTOJIOBHO-IPOLECCYaAbHBIX
CpeACTB 3aluThl TaiiHbl. [IpuHMMas 3a OCHOBaHUE
ST MNPU3HAKU, MPOLECCYaATbHbIE MEPhl 3aLIUTHI
OXpaHsAEMOH 3aKOHOM TaWHBI MOXHO Kiaccupu-
[IMPOBATh HA CICAYIONINE TPYTIIIHL:

1) cpenctBa 3amuThl, HaMpaBICHHBIE HAa
NpEeAOTBPAIICHUE YTEUKHU CBEACHUM, HAIPaBICHHBIX
Ha 00eCIeUYeHHE CITPABEIIMBOTO CICACTBHS 110 ACITY
(manpumep, colepkaHue TalHbBI MPEIBAPUTEILHOTO
paccienoBaHus COCTABISIOT TAK)KE TAKUE CBEICHUS,
KOTOpbIE OTpPaXCHbl B IIOKA3aHUAX YYACTHHUKOB
mporiecca, 3aKIIOUCHUSX OKCIEPTH3 H  IPOYHX
MpolecCyaIbHBIX JOKYMEHTaX, OCPOYHOE pasria-
IIEHUE WM PACHPOCTPAHEHUE KOTOPBIX MOXET
MIPETATCTBOBATh PACKPBITHIO MPaBbI 110 JAETY),

2) Mepbl, HallpaBJICHHBIC Ha MPEIOTBPAIICHUE
0000mIeCTBIICHNS] CBEACHUN, COCTABISIONINX TOCY-
JMApCTBEHHBIC W YaCTHBIC TalHBI (TaifHa mpeaBapu-
TEJNBHOTO CJENCTBUS, 3aKphITOE CylneOHOe 3ace-
JaHue),

3) Mepsl, HampaBjieHHBIE Ha 3amper Tpebo-
BaHUS TAalHBIX CBEACHHHA OT CyOBEKTOB mpodeccu-
OHAJILHBIX WJIM CIY)KEOHBIX TallH (CBUACTEIBCKHIA
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UMMYHUTET),

4) Mepsl, HallpaBJIEHHbIE Ha TPEAOTBPALICHHE
MIPOU3BOJIBHBIX MM HEOOOCHOBAHHBIX OTPaHHYCHUI
MpaB JIMI[ B XOJ€ MOCYyAeOHOrO IMPOWU3BOACTBA, a
TaKkke Ha NPEIOTBpAICHHEC HEYMECTHOH WM
HE3aKOHHOM yTEUKH CBEACHHUM, COCTaBJIIONINX
TrOCy/IapCTBeHHYIO TaiiHy (yCTaHOBIIEHHE IPOIec-
CyaJIbHOTO TIOPSI/IKA TTOTyYIEHHUS OTACNBHBIX TalH).

Takum 006pa3oM, B OCHOBaHHHU KilaccU(UKAIMN
HaMU MOCTAaBJICHBI TE 3a/1a4y, HA pELIeHUE KOTOPBIX
HaIlpaBJICHbl MEPHI 3ALUTHI.

YuuteiBas pazHOOOpasue yTrOoJIOBHO-TIPOIIEC-
CyaJIbHBIX CPEACTB 3aIIUTHl OXPAHIEMON 3aKOHOM
TallHbl, OJHOBPEMEHHO IIOJYEPKUBAs BaXXHOCTb
HEKOTOPBIX M3 HHX, CYUTaeM IIeJIecO00pa3HbIM
MOJMPOOHO  OOpaTUThCS K  3HAYCHHUIO  TaWHBI
MpPEeBAPUTEIBHOTO  PACCIEIOBaHUs, CBUICTENb-
CKOI0 HMMMYHHTETa, IPOLECCYalbHOIO0 TMOpPSAKa
MOJIYICHUSI TaWHBI W TMPOBEACHUS 3aKPHITOTO
CyIIeOHOTO 3acelaHus U PACKPBITHIO HX CYTH.

TaiiHa npeABapPUTEIbHOr0 Paccjiel0BaHUA -
KaK  YIOJIOBHO-IIpoLecCyajbHOE  CJeACTBHE
3alUTHI OXPaHsIeMOil 3aKOHOM TaifHbl. BooOie,
BO MHOTHUX TOCYyJapCTBax [IJsl CYILIECTBOBAaHUSA
TalHbI NpEeABAPUTEIBLHOTO paccienoBaHusl,
3aKPEIUICHHOTO YTOJIOBHO-TIPOIIECCYATbHBIX 3aKO-
HOJATEIbCTBOM, BBIICISIOTCS TPU OCHOBHBIC LIEIH:

- obecrieueHUE WHTEPECOB CIICIACTBUSA [5, CT.
235],

- ofecrmeyeHue NPE3yMOIUH HEBUHOBHOCTU
obsuHsIEMOTO[4, CT. 559],

- mpenoTBpamieHue (GOPMHUPOBAHUS Yy cyAa
MpeIBapUTEILHOTO MHEHHUS B XOJI¢ MOCIEAYIOLIErO
CylneOHOTO CIEACTBUA MO JaHHOMY nemy [1, cT.
245].

B xome yromoBHOTO  CyIONPOHW3BOACTBA
MoSIBIIIETCS. WHGOpMAI, KOTOpas OXpaHsIeTcs
3aKOHOM M MOJUICKUT 3aILUTE C MPUMEHEHUEM MEP
YTOJIOBHO-CYIEOHOM 3aIIUTHI.

YTrom0BHOE J1E710 MOXKET COACPKATh Pa3IMUHbIC
BHUJIbl OXPaHSEMBIX 3aKOHOM TalH, pa3riallcHue
KOTOPBIX MOXKET paccMaTpuBaTLCS KaK
MOCATaTeNILCTBO HA TMpaBa JUI, OOIICCTBEHHO
onmacHoe pesHue [25, ct. 134]. Kpome Toro,
pasrialleHue  yYKa3aHHBIX  CBEIEHUH  MOXET
MPUBECTH K W3MCHCHHUIO TIOKAa3aHUN CBUICTENCH
WIH TOTEPIEBIINX WIH YHUYTOXKCHUIO KaKUX-THOO
nmokasarenseTs [11, cT. 148].

He cmyuaiiHo, 4uTO B yrojoBHbIX Koxekcax 30
rocymapcts  (IlIBeiinapusi, AsBcTpus, benbrus,
Bbonrapus, Yexus, Icronust, Gunnsauaus, Opanius,
T'epmanus, I'peuns, Benrpus, Upnanaus, Uranus,
JlarBusi, Jlutea, JIrokcemOypr, Monmoa, MoHako,

TTonpma, [Hopryranus, Py™mbrnaus, Poccus,
CnoBakus, Cnosenus, MHcnanusa,  IlIserus,
Maxkenonusi, Typuus, VYkpauna, CoeaTuHEeHHOE

KoponesctBo), usyueHHbIx EBpomelickuMm cyaowm,



KaK TPECTyIUICHHE TPEAyCMOTPEHO OTJamieHue
JaHHBIX MPEIBApPUTENBHOTO pacciieZiloBaHus 0e3
COOTBETCTBYIOIIEro paspemieHus. [IpudeMm, B 23-x
rocyJIapcTBax CyOBEKT MPEeCTYIUICHHS OOImui, a B
Asctpuu, JlutBe, JlrokcemOypre, Mommose,
Pymbinnu, MHcemanun u YKpauHe  YrOJIOBHOM
OTBETCTBEHHOCTH TIOJJIEkKAT TOJBKO YYaCTHHKH
YroJIOBHOTO Tiporecca [2, cT. 22]. W3 yka3aHHBIX
CTpaH TOJIbKO YTOJIOBHBIM KojaekcoM llIBeiinapuun
(cratess  293) mpemycMOTpeHa TOOIIPHUTEThHAS
HOpMa, COTJIaCHO KOTOpOM: JHIIO0, pa3riacHBIIee
JaHHBIE TPEABAPUTEILHOTO PACCIEJOBAHUS, MOXKET
OBITH OCBOOOX/IEH OT YTOJIOBHOM OTBETCTBEHHOCTH,
€CIIM  pasIJIallieHHbIe CBEACHUS, COCTABISIONINE
TallHy, IMEIOT MEHBIIYK Ba)XXHOCTb. B CBsA3M 3TOMU
MIOOUIPUTENBEHOM HOPMOM B CyAeOHOW MpaKTHUKe
[Betiiapun [26, ct. 244] cdopmupoBanacsk ¢op-
MajpHas Teopus KoHuACHIHAIbHOCTH (formal
conception of secrecy).

Cratbs 201 Kopnekca mocpsillieHa HEAOMYCTH-
MOCTH pasrJIallieHnsl JTaHHBIX TPEABApUTEIHHOTO
pacciefoBaHUS WM TaifHe TpeaBapUTEIHHOIO
pacciefioBaHus, XOpPOIIO H3BECTHOTO YTOJIOBHO-
MpoleCCyanbHON HayKe.

HeoOxommmo wuMeTh B BBHUAY TO 0OCTOS-
TEJIBCTBO, 4YTO B oTiauure oT KoHcTuTymuum c
nonpaBkamu 2005 roma, KonctuTyumeir ¢ ¢
nornpaBkamu 2015 roga UCTONB3YIOTCA HE TEPMUHBI
MIpelBapuTEIbHOE CIEICTBUE U JO3HAHUE, a TEPMUH
JocyieOHOe YTOJIOBHOE MPOU3BOACTBO (cTaTthu 176
n 178 Koucturynmu) To ecTh, MOXHO KOHCTa-
TUPOBaTh, YTO B JIMIE JOCYIEOHOTO YTrOJOBHOTO
MIPOM3BOJACTBA HMMEEM [eJI0 C KOHCTUTYLIHOHHO-
IIPaBOBBIM TTOHSITHEM.

Kpome Toro, mo cmbicily myHKTa 5 cTatbu 6
Kogekca monsitue mocyaeOHOTO NMPOU3BOJICTBA IO
YTOJIOBHOMY JIeJy BKIIIOYAeT IPOU3BOJCTBO IIO
YTOJIOBHOMY [IeJly C MOMEHTa PeIleHHs] BOIpoca O
BO30YX/IEHUH YTOJIOBHOTO Jeia /0 HalpaBIeHHS
Jena B CyA JJI pacCMOTpPEHHs MO cyuecTBy. To
€CTh, JIOCyZeOHOE YTOJOBHOE MPOH3BOJCTBO - 3TO
0ojee MIMPOKOE MOHATHE, YeM IpeABaApUTEIIbHOE
CIIEICTBHE, TOCKOJIBKY OHO CIEAYeT 3a BO30YXK-
neHueM yronoBHoro aena [31, cr. 50], u BMmecte
obpa3zyror nocyneoHoe TIPOU3BOICTBO 1o
yTOJIOBHOMY neny. Jlemo B TOM, YTO Ha CTaguu
peleHnss BOmpoca O BO30Y)KICHUH YTOJOBHOTO
JleNia Tak)Ke BCIUTBIBAET HMH(OpPMANHs, BILIOTH [0
OXpaHAEMbIX 3aKOHOM TaifH, KOTOpBIE, UCXOAS U3
cooOpakeHUs1 HaJJIeKaliero odbecrneueHus 3aaad u
neneid ocyAeOHOTO TPOW3BOICTBA, HE MOJUIEkKAT
pasriamieHuio. A B YCIOBUSIX JIEUCTBYIOLIETO
3aKOHOJATENbCTBA TOIYYaeTCsl CHUTyalus, 4TO Ha
nH(MOpMAIUIO, IOyYaeMyH) Ha CTaliH PEIIeHHS
BOIpoca O BO30YXXACHWW YTOJIOBHOTO Jena, He
pacrpoctpansercsi TpeboBaHHe O KOH(UACHINAIb-
HOCTH MPEIBAPUTEILHOTO paccaeOBaHUsl.
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B cBs3n ¢ 9TUM BOIPOCOM COBIANA€T MHEHHE
B.E. EBcenko o ToM, 4TO W3 pa3HOOOpa3usi BHIOB
OXpaHseMbIX 3aKOHOM TaiiH Ha 3Tamne BO30YKICHHUs
YTOJIOBHOT'O JI€JIa 4aCTO BO3HUKAIOT OOIIECTBCHHBIE
OTHOLIEHUS, KOTOPHIE 3aTPAaruBarOT TalHYy YaCTHOU
JKU3HU TpaKJaH, CIeJ0BaTeIbHO, IMEHHO 3TOT BUJ
TallHBl YSA3BHM M DPHCKOBAHHBIM C TOYKH 3pEHHS
0€30CHOBATEIBHOTO HAPYIIEHHS NPAaB M 3aKOHHBIX
MHTepecoB rpaxaad. [15, cT. 68]

IIpoekrom Kopekca 3akpemneHa HEIOMyCTH-
MOCTb Pa3IiIalleHus JaHHBIX HE MPEABAPUTEILHOTO
CJIEAICTBUS, a NpeBapUTEIbHOIO paccienoBanus. C

INepBOro  B3rjgaa ISTO  JOJIZKHO ObUIO  OBITH
000CHOBaHO pa3jinyueM TEPMHHOB ,Z[OCYZ[€6HO€
IMPOU3BOJCTBO, mpeaABapUTECIILHOC CIICACTBUC,

JI03HaHUE, 0JJHAKO 1o mpoekTy Konekca:

- mocynieOHOe TIPOM3BOJICTBO - ATO MPOLEAYPa,
MpoBoaUMAasl IyOJMYHBIMH YYACTHUKAMH TIPOU3-
BOJICTBA B TIpeJieiaxX WX KOMIICTCHIIHH,
MIPeBAPUTEIHHOE paccieIOBaHUE - 3TO Jes-
TETBLHOCTh, OCYIIECTBIIIEMass  CIIeJOBaTelieM B
mpenesax  ero  KOMIICTCHIIMM B CBSI3BM  C
MPEANnoIaraéMbIM MPeCTyIICHUEM,

- IO3HAHUE - ATO JIEATENBHOCTb, OCYIIECTBIIS-
eMasl OpraHoM JO3HAaHUS B XOJIC TIPEIBAPUTEIIHLHOTO
paccienoBaHus W TIOMOTaroIias €My, KoTopas
BKJIIOYAET MPOBEICHIE KOH(UICHITHAITBHBIX
CJICICTBCHHBIX JICHCTBHUM M ONEPaTUBHO-PO3BICKHBIX
MEPOIIPUSTU.

To ectb, o mpoekty Konekca Taxxe moHATHE
JIOCYZIeOHOTO TPOM3BOACTBA INHIPE, YeM IIOHITHE
MIPEIBAPUTEIHLHOTO PaCCICIOBAHMUS.

W3yueHue yroiaoBHO-IPOLECCYAIbHOTO 3aKo-
HOJATeJILCTBA 3apyOeKHBIX CTpaH TaKKe
MMOKAa3bIBAET, UYTO MPABOBOE PETYIMPOBAHUE B ITOM
BOIIPOCE SBJISICTCSl HETIOTHBIM. B 4acTHOCTH, CTaThs
121 YronoBHO-IIpoLIECCYanbHOIO KOoZeKca
YKpauHB ~ TIpeIyCcMaTpPWBAeT  HEAOIYCTHMOCTD
pasriameHusi J0CyAcOHOTO CJIEACTBHS, B TeX
YCJIOBHSIX, KOT/Ia YTOJOBHO-IIPOLIECCYATBHBIM 3aKO-
HOJIATENILCTBOM YKpPaWHBI TPETYCMOTPEHO TaKXKe
JI0O3HAHWE, KOTOPOE HE BXOJUT B COCTaB JOCYneO-
HOTO CJEICTBUA. TEpPMHUHOJOTHYECKUA Takas 3Ke
CUTyalusi U C PEryJHpPOBKaMH YTOJIOBHO-TIPOIIEC-
cyanbHOTO Kojiekca Kazaxcrana (ctaths 201).

Crateeit 161  YrojoBHO-IIpOIIECCYaTbHOTO
kojekca Poccuiickoit Denepanuyuy ¢ U3MEHEHUSMHU
2017 roma mo3HaHWE TOXKE BKIIOYCHO IIOJ HENO-
MyCTUMOCTb ~ pas3TJallicHus] JaHHBIX TpEABapH-
TEIBHOTO PacCICAOBAHMS, OJHAKO BhIBEICHA CTAIUA
pelIeHusl BOIMpoca O BO30YXKACHUU YTOJOBHOTO
Jena.

Cratbst 212 Yro0BHO-IPOIECCYATBLHOTO KO-
Jnexkca MoONIoBBl TpenycMaTpuBaeT KOH(HUICHIU-
aJBHOCTD YTOJOBHOTO IPECIICIOBAHUS, HWCKITIOUas
Jo3HaHWE (YTOJOBHO-IIPOIIECCYATHHBIM 3aKOHOA-
TEILCTBOM  MOJIOBEl  JIO3HAHME  Ha3bIBacTCS



0oUIIEPCTBO).

B momo6uBIX  ycnmoBusAX — 1enecooOpasHo
mmeHuTs cratbio 201 Komekca ¢ TeM pacuerowm,
YTOOBI, BO-TIEPBBIX, CTaThsl HA3bIBATACh «HEIOITYC-
TAMOCTh  pa3TJallieHus] JaHHBIX  JIOCYIEeOHOTO
YTOJOBHOTO IMPOU3BOJACTBA», BO-BTOPHIX, B COIEp-
XKaHUH (POPMYITHPOBKA «JaHHBIE TPEABAPUTEILHOTO
paccienoBaHus» Oblla 3aMeHEHa (OPMYITHPOBKOM
«JTaHHBIE TOCYIEOHOTO YTOJIOBHOTO MPOU3BOJICTBAY.

Crnenyromeit po0OIIeMoit OTHOCUTEJIHHO
HEZOMyCTUMOCTH pAa3IJIallleHnsi JaHHBIX I[peJBa-
PHUTEIBHOTO CIEACTBUS SBISETCS TO, UTO B CTAThE
201 Kopmekca 3aKpemieHO TMOJOXEHUE, COTIACHO
KOTOPOMY: JaHHBbIE TPEABAPUTEIHLHOTO pacclieio-
BaHUS TMOMJICKAT Pa3TJIAIEHUI0 TOJBKO C pas3pe-
LICHUSI OpraHa, OCYIIECTBISIONIETO MPOU3BOACTBO
mo gemy. To ecTb, NOEHCTBYIOIUM 3aKOHOJA-
TENBCTBOM in concreto He yKa3aHO, KaKWe ITaHHbIE
MIPEABAPUTEILHOTO PACCIICIOBAHUS SIBJISIIOTCS HE
MOJIKANIMMH pasriiamennto. [Ipyrumu cioBamu,
3aKperuisisi TpeOoBaHMe, O CyTH, KOH(DHUICHITHATh-
HOCTH JaHHBIX MPEABAPUTEIHLHOTO PACCICIOBAHMUS,
3aKOHOJATEIh HE KOHKPETHU3UPYET  CBEACHHS,
KOTOpPBIE  COCTABIIAIOT  COJEpXaHHWE  TaWHBEI
MIpeIBapUTEIHHOTO PACCIIEeIOBAHMS.

B yronoBHo-mporeccyanbHON ~ Hayke — HET
eIMHOTO TMOAXO0Jla K 3ToMy Bompocy. Hrak, mo
mHeHuto WM. JI. TlerpyxuHa YTOJIOBHO-IIPOIIECCY-
anbHbIA Kojeke PD comep UT Te OCHOBaHMS, NpU
KOTOPBIX  CYJIONPOHU3BOACTBO  OCYIIECTBISETCS
3aKPBITHIM, CIIEIOBATEIPHO, HEOOXOAWMO, YTOOBI
3aKOHOJIATENh YyKa3ald TaKKe CBEICHHS, COCTaBIIS-
IOIIUE TaifHy MPEIBapUTEIBHOTO paccleOBaHUs, a
HE  OCTaBlsATh HAa  YCMOTpEHHE  OpraHa,
OCYIIECTRIIAIONIETO IPon3BoacTBO [19 ct. 205].

CTOpOHHUKAMH TIPOTHUBOMOIOKHOTO IOAXO0Aa
spisitotcst A. E.Maciaos u C. M. JlapoBckux:
MOCTIE/IHAE CUUTAIOT, YTO HE Iellecoodpa3Ho
YTOJIOBHO-IIPOLIECCYATBHBIM  3aKOHOJIATEIHCTBOM
HCYEPIBIBAIONIUM 00pa3oM 3aKpeIuisiTh T€ CBe-
JICHHsI, KOTOPBIC SIBISIOTCS TAHOM NpeaBapUTellb-
HOTO pacCCIeOBaHWs, TaK KaK OJTH CBEICHUS
Pa3HOOOpAa3HbI ¥ B KOHKPETHOM CIIy4ae OTIHUYAIOTCS
[18, cT. 101-104, 42].

[To muaenwmro 0. I1. 'apmaeBa, eciu yroJIoBHO-
MIPABOBBIC M yTOJOBHO-TIPOIECCYaTbHBIE HOPMBI HE
PACKpBIBAIOT, KaKWe CBEICHHS SIBIISIOTCS TalHOW
[IPEeBapUTEIHHOTO PACCIENOBAaHUA, TO B 3TOM
CIy4yae CleqyeT B KadeCcTBE TallHBI MpeaBapH-
TEJBHOTO PAaCCICIOBaHMs paccMaTpuBaTh JHO00C
JMAHHOE TIPEABAPUTEILHOTO PACCIeOBaHUs, BIUIOTh
IO TaKTa COBEPIICHHSI CIICACTBEHHBIX AeHCTBUI [13,
ct. 150].

[erTasce BBIPa3HTh MTO3UIIIIO 00
HCYEPIBIBAIONIEM 3aKpEIIeHHH WM COXPaHEHUH
YCMOTPHUTEIHHOTO MIPABOBOTO COCTOSHUS CBEACHHUIM,
COCTaBJISIFOIIAX TalHy MPEIBAPUTEIBHOTO
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paccieioBaHUs, CIEAyeT OOpaTUThCS TaKXke K
MEXIYHApOIHOMY IIPaBOBOMY OIIBITY.

N3yueHue yronoBHO-POIECCYaTbHBIX 3aKOHO-
JATETBCTB 3apyOeXHBIX CTpaH MOKa3bIBaeT, YTO B
OONBITMHCTBE CIydaeB N30paH HE MCUCPIIHIBAIOIIINNA
BApUAHT OMNpPEACTICHUSI TalHBI MPEIBAPUTEIHHOTO
CJEeCTBUS, TO €CTh, OHO OCTaBJICHO HA YCMOTpPEHHUE
opraHa, OCYUIECTBIISIOIIETO IPOU3BOACTBO. B
YaCTHOCTH, YCMOTpUTenbHas ¢Gopma Tpemyc-
MOTpPEHa YTOJOBHO-IIPOLECCYAIbHBIMU KOJEKCAMHU
Poccun, Ykpaunsl, I'py3un, Kazaxcrtana, MosigoBsl,
Y30ekucrana.

Ha wmam B3rasig, mpemocTaBiICHUE CIUIIKOM
IIMPOKOTO  YCMOTPEHHUS OpraHy, OCYIIECTBIIS-
IOIEMY TIPOU3BOJICTBO, ISl OMMpeaesicHuss oOneMa
TallHbl  MPEABAPUTEIBHOTO  CJICACTBHS, MOXET
SBIISATBCS CEPHE3HOH YIpo30d [UIsi oOecTieueHUs
MPUHIIMIIA TIPaBOBOW ompeneneHHoctd. OTHOBp-
€MCHHO CYHMTAa€M, 4YTO HCBO3MOXHO HCYCPIIbIBA-
IONIMM 00pa3oM yCTaHOBHUTH MCUEPITBIBAOIINN WITH
MPUMEPHBIA TIEPEUECHb CBEJCHUN, COCTaBISIOIINX
TallHy mpeaBapuTellbHOrO pacciueaoBanms. Cor-
macHo 4dactu 2 crathu 186 mpoexrta Kogekca: «2.
Pasrnamenue gaHHBIX OpPEIBAPUTENBHOTO paccie-
JIOBaHUS 3aIlPEIICHO, €CJIH 3TO MOXKET:

1) mpensTCTBOBaTH HOPMAJIBHOMY XOAY JO-
CyIIeOHOTO TIPOU3BOJICTBA;

2) crarh TPUYMHOH COBEPIICHUS TIPECTYII-
JICHUS,

3) moaBepraTh OMACHOCTH IpaBa WM 3aKOHHBIC
HMHTEPECHl YYaCTHUKOB MIPOLIECCA WU APYTHUX JINLI;

4) mpuBecTH K pasrJallleHHuI0 OXpaHsIeMOM
3aKOHOM TalHBI.

W3 ananu3a BhILIEYKa3aHHOW CTaThU CIEIYET,
YTO MPOEKT, IO CYTH, 3aKpenuwl OCHOBAaHUS-
MOCJICJICTBUSL 3alpeTa Ha pasriallleHue aHHBIX
MpeABapUTEIBHOTO paccienoBaHus. ['oBops uHaue,
MEPEUNCIIEH HE  HUCYEpIBIBAIOIIUMN  IEpeYcHb
CBEIICHUH, COAEpKAINUX TalHy, a TPEoiaracMbIe
MOCJICJICTBUSA, KOTOPbIE MOT'YT BOSHUKHYTh B CITydae
pasriaileHus TOro Wik uHoro ceeaeHus. [lpuuem, B
JAaHHOM CJIy4ae TakKe H30paH YCMOTPUTEIHHBIN
METOJ TMPaBOBOTO YPETryJIUPOBaHUA, TaK Kak B
KOHLIE KOHILOB OpraH, OCYILECTBISIOLINA IPOU3-
BOJICTBO, OyZeT OLEHWBaTh CBEJEHHE, B CiIydae
pasriamenus KOTOPOTO MOTYT HACTYIUTh 3aKpel-
JICHHBIE B MPOEKTE MOCIEACTBUS. TOT ke MeTon
IIPaBOr0 PETyJNPOBaHUS NPEIyCMOTPEH TaKkKe B
cratbe 214 YromoBHO-TIPOIECCYaTBHOTO KOJEKCa
Ocrtonuu. Tem He MEHee, 3aKpeIIeHHe OCHOBAHMIMA-
MOCIICACTBUN ONpPENETICHHO MOXKET CHEPKUBAThH
YCMOTPEHHE OpraHa, OCYILUECTBIISIOLIErO IPOU3-
BOJACTBO, C TOYKH 3PEHHUS NPEIOTBPAILCHUS
MPOU3BOJILHOTO MOIX0/A.

ITonaraem, 4TO, ciemys NpPaBOBOMY peryJiu-
POBaHUIO OTHOCUTEIBHO TI'OCYAAPCTBEHHOM TaWHBI,
MOXXHO OIpEACTUTh TMEpeYeHb CBEICHUN, HE



SIBJISIIOIIUXCA TaWHOW TpeABApPUTEIBLHOIO paccie-
JIOBaHUSI, KOTOPBII MOXET CTaTh IMPOTHBOBECOM
IIUPOKOMY YCMOTPEHHIO OpraHa, OCYIIECTBIIS-
IOIETO TMPOW3BOACTBO. B 4acTHOCTH, YTOJIOBHO-
MPOLIECCYATBHBIM 3aKOHOM MOXXHO YCTAaHOBHUTH, UTO
TallHy TpPeIBapUTEIBHOIO CICACTBUS HE COMEpKaT
CJIEYOIIUE CBEIICHHUS:

- 0 (hakTe BO3OYXKICHHSI YTOJIOBHOTO JieIa,

- 0 CJICACTBEHHOM TOJIBEOMCTBEHHOCTH, 00Bbe-
TUHEHUW WK Pa3/IelIeHnuu e,

0 HAWMEHOBAHWU CJEICTBEHHOTO Oprana,
OCYIIECTBIISIONIETO  MPOW3BOACTBO,  JUYHOCTHU
cJeioBaTeNsl, cleoBaTeNeit ClIeICTBEHHOMN TPYIIIHI,

- 0 MecTe, BpeMEHH H (aKTe MPOU3BOJCTBA
CJIEZICTBEHHBIX U MPOLIECCYyabHBIX JEUCTBUH,

- 0 BBI30BE (M3BECLICHUU) JHIIA JUIsI y4acTUd B
MIPOM3BOICTBE JIONPOCA WIIM MHOTO CIIEACTBEHHOTO
JIeHCTBHS,

- O TIPOIIECCYaATbHBIX CPOKAaX,

- 0 TIpoIIeCcCyaTbHOM CTaTycCe JInIIa,

- 0 (haKTHYECKOM OCHOBaHHWH OOBWHEHHS, €CITH
OHH HE SBJSIOTCS CBEIACHUSAMH, MPETYCMOTPEH-
HBIMU 4acThio 2 cTaThu 186 mpoexTta Kozaekca,

- 0 IPaBOBOW OCHOBE OOBHHEHHUS,

- 0 (hakTe M30paHUS U BUIE MEPHI TIPECEUCHU,
0 3aJepKaHWM, TPUMEHEHUH APYTHX Mep
MIPOIECCYaThbHOTO MPUHYKACHHUS,

- O TIO3WIUW TIOJO03PEBAEMOT0 WM OOBHHS-
€MOT0 OTHOCHUTEJIBHO TIOI03PEHUS WIIH OOBUHEHUS,

- O IPUYMHEHHOM TPECTyIUICHHE yIiiepoe, dhak-
Te BO30YKIIEHHS TPAKAAHCKOTO MICKA U IeHE NCKa,

- 0 HapyumeHun (U3NYECKOW U (MIIM) MICUXH-
YECKON HEMPUKOCHOBEHHOCTH YACTHBIX YYaCTHHUKOB
mporecca, JIPYrHuX —cioydasx Oe33aKOHHOCTH B
OTHOIIIEHUH HUX,

- O HapyIIEHHUSIX, COMPOBOXKIAIONINX PaCCIIe-
JIOBaHHUE.

ITo HalleMy MHEHHUIO:

1) Pasrnamenue nepeyncieHHBIX CBEIEHUI He
MOXET MPUBECTU K BO3HUKHOBEHUIO TOCIECACTBHM,
NPEAYCMOTPEHHBIX 4YacThio 2 cTaTbu 186 mpoekta
Konexca,

2) mpeiaraeMblii TIEpeYeHb OYIET SBISATHCS
3aKOHHBIM TPOTHBOBECOM YCTAHOBJICHUS OpPTaHOM,
OCYIIECTBIISIONIAM TTPOU3BOACTBO, MPOM3BOJIIEHOTO
o0beMa CBeJICHUN B KaXKIOM CIydae,

3) 3ammra CBEJCHUH, COCTABIIAIONUX TalHY
MIpeIBapUTEIHHOTO paccieqoBaHus, OyaeT coxpa-
HSTh CBOIO THOKOCTb.

Kpome Toro, yroigoBHo-IipolieccyaibHast HopMa
HEJOMyCTUMOCTH pasTJIalleHns JaHHBIX MpeBapu-
TEBHOTO CIIEACTBUS B MEPEUHE MPEIyTIPEkKIAEMBIX
YYaCTHHKOB IIpoliecca HE OTMeuYaeT IOoJ03peBa-
eMoro ¥ OOBHHSEMOTO, OIHAKO W3 aHaIHu3a
MIpelyCMaTPUBAIOIIEH OTBETCTBEHHOCTH YTOJIOBHO-
MIPaBOBOM HOPMBI OUEBHIHO, UYTO MOCICIHUE TAKKE
SIBJIIIOTCS. CYOBEKTOM JaHHOTO mpectyruieHus. Ha
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Hall B3TJIsJ, TAKOH MOAXOJA HENpUEMIIEM C TOYKH
3peHHs LIEHHOCTEH IEeMOKpaTHYecKoro olIiecTsa -
3alIUThl IIpaB YEJIOBEKA, TaK KaKk OH MpsSIMO
MIPOTHUBOPEUHUT MPaBy OOBHHIEMOTO Ha 3aIHTY.
TaliHa TpeABapUTEIBLHOIO pACCIECIOBAHUS —
OJlHa U3 OXPAHSAEMBIX 3aKOHOM TailH, KOTOpas TaKKe

Oeper Ha ce0f poib CpeACTBa  YroJOBHO-
MIPOLECCYANbHOM 3alUTBl  IPYTHX OXpaHIEMBIX
3aKOHOM TaiH. JSIpkMM @pPOSBIEHHEM 3TOrO

YTBEPXKICHUS SBISIETCS TMOJOXKEHUE cratbu 186
npoekta Konekca o Tom, 9T0 pasriameHue JaHHBIX
MPEIBAPUTEIHLHOTO CJCACTBHS 3alperiacTcs, €CIu
3TO, B YHCJIE TMPOYEro, MOXKET TPUBECTH K
pasrialieHnuIo OXPaHIeMON 3aKOHOM TalHBI.

Obpamasgcb K  €BpOIEHCKUM  KpUTEPUAM
OTHOCHUTENILHO TalHBI MPEABAPUTEIILHOTO CIIC/ICT-
BUS, CIIEAYET MOAYEPKHYTh, YTO OHH HAILTH MECTO B
KOHCYJIbTaTUBHBIX JOKyMeHTax opraHoB CoBeTa
EBponsl u pemennsx EBpormeiickoro cyna. Cnenyet
OTMETHUTh, YTO yKa3aHHBIE JOKYMEHTHI B OOIBIICH
CTETIeHN KacaroTcs MpaB XYPHAIHUCTOB W TPEACIIOB
JIOTTyCTUMOCTH OCBEIICHUS HMH OOCTOSITEILCTB
YTOJIOBHOT'O MPOU3BOACTBA.

HeoOxomumo mpouuTupoBaTh  HAOIIOJCHHE
3amuTHUKA TIpaB deimoBeka PA 1o wactu mpume-
HEHMSI PEKOMEHIANUNA M EBPONCHCKUX KPHUTEPHEB:
Mo HaONIOACHHUIO TIOCIEIHETr0 HapylleHus Tpebdo-
BaHUS O COOJIOJEHUH TPE3yMIIINH HEBUHOBHOCTH
CPEICTBAMHM MacCOBOW MH(OPMAIIMU, B TOM YHCIIE,
JIPYTHMHU TeJIEKaHATaMU HECYT PaclpOCTPaHCHHBIN
XapakTep. ITO TPEBOXKHOE SBJICHHUE, U HEOOXOIUMO
MPOBOJUThL CHUCTEMATHUYECCKYI0 U  IeJCHArpaB-
JICHHYI0 paboTy MO ero ycrpaHeHuto [32].

CoOmofieHre  TIPEICTaBIEHHBIX ~ KPUTEPUEB
HeoOXoanMo sl obecriedeHns OanaHca crateit 8 u
10 Emporelickoli KOHBEHIIUH B JEMOKPATHYECKOM
oOmiectBe, Tak Kak PecrmyOmuka ApMmeHus, Kak
rocynapcTBo, patudummpoBasmiee EBpomneiickyto
KOHBEHIIHIO, pexae BCEro o0s13aHa
cOamaHCHpOBaTh O3TH JBa TpaBa, HE JOMycCKas
HENPONOPIIMOHAILHOTO ~ JIOMUHUPOBaHUS,  BO-
BTOPBIX, IMEET MIPABO B paMKaX CBOETO YCMOTPCHHS
BEIOUpAaTh TE€ CPENCTBA, KOTOPHIMH OOCCIICUYUT
MTO3UTHBHEIE M HETaTUBHBIE 0053aTEIhCTBA.

CeuaerenbcKHii HUMMYHUTET KaK
YroJIOBHO-TIPOLIECCYAJIbHOE CPEICTBO  3AIIMTHI
oxpaHsieMOil 3aKOHOM TaiiHbl. CBHUIETEIHCKUN
WMMYHHATET W3BECTEH IOPUCHIPYACHIIUN eMe C
pumckoro mpasa [24, cT. 26] U ceroaHs OH Hamien
CBOC OTPaXEHHE B YTOJOBHO-IPOIECCYaATbHBIX
KOJIEKCaxX MHOTHX TocynapctB. KoHewHo, ¢ ToukH
3peHust TepmuHONOTHM KoOJekc wucmonms3yer He
CJIOBA CBHJCTCILCKUH WMMYHHUTET WM HENpH-
KOCHOBEHHOCTh, a «OBITH CBOOOJHBIM OT OO0s3aH-
HOCTH [laBaTh TMOKazaHus». MHas cuTyamus B
YTOJIOBHO-TIPOLIECCYATBHBIX KOJEKCaX 3apyOesKHBIX
CTpaH, B YaCTHOCTH, YTOJIOBHO-IIPOIIECCYaAIbHBIM



konekc P® wucnonb3lyeT U «CBUIETEIbCKUU
nmMmyHHuTeT» (TyHKT 40 cratht 5 YrojoBHO-
nporeccyaibHOro konekca P®) u «ObITh cBOOOA-
HBIM OT OOS3aHHOCTH JaBaTh NMOKa3aHMs» (CTaThs
56 Toro xe koaekca). UHTepecHO To, 4TO B CBS3U CO
CBHIIETEIILCKUM HUMMYHHUTETOM KOHCTHTYIHOHHBIN
cyn P® BeiHeC TOCTaHOBICHHE C IOAXOJIOM
dbopmanbHON TeopuH  KOHMUIACHITMAIBHOCTH. B
yactHocTH, KoHcturyunonssli cya P®, paccmot-
PEB 3ampeT AOMpoca MPUCSHKHBIX, TTOCYUTANT, YTO B
TOM ciy4yae, KOTJa CTOpPOHA 3alUThl MPEAbSBISET
MOTHBUPOBAHHOE XOJATaHCTBO O TOM, 4TO ObLIa
HapyleHa KOH(UICHIUATbHOCTh COBEIIAHUS, TO
Cyl MOXET B KadyecTBE CBUICTENS NPUTIACUTHh H

JOTIPOCUTH TPHUCSDKHBIX, HE Hapymas KoHQu-
JEHIIUAIBHOCTD COBEIIaHus. [22]
[punsateiit B 2014 romy  YromnoBHO-

npolueccyaibHblil KoAekc KazaxcraHa ucnonb3yer
«CBUJCTEIILCKUH HWMMYHHUTET» M «CBUICTENbCKas
merota» (rmaBa 57 YTONOBHO-IIPOIECCYATBHOTO
komekca Kazaxcrana mnocpsieHa OCOOEHHOCTSM
YTOJIOBHOTO TIPECTICAOBAaHUS JIMI, OO0JIaJaronx
JAbrOTaMH M HMMMYHHUTETaMH), a Takke «ObITh
CBOOOIHBIM OT O0OS3aHHOCTH IaBaTh IOKA3aHHD»
(ctatbs 28 Toro xe koaekca). IlpuuemM, aBTOHOMHOE
MpUMEHEHHUE TEPMUHOB «CBUJETENbCKUN
HMMYHHUTET» U «CBHIETENbCKAs JbOTA» MPUXOIAUT
n3 3akoHomarenscTBa CILIA [12, cT. 181].

CBuUETENLCKUIT UMMYHHUTET - KaK 3ampeT Ha
Jady TOKa3aHWH, OBLT OIpeleNieH Kak CcaMo-
CTOSITETIBHOE CPENCTBO oOOecmeueHHus TailHbI B
YTOJIOBHOM cytonpousBoacTse [17, ct. 151].

Teopust mpaBa yroJxoBHOTO IpoLecca, B CBSI3H €
BOJICH3bSIBICHUEM JIMIA, OO0JaJaloIIero CBHIE-
TEJILCKUM HMMYHHUTETOM, pa3iddacT JABa BHUAA
HMMYHHUTETa CBHJICTE UMIICPATUBHBIA U
JIUCIIO3UTUBHBINA. VIMIepaTUBHBIM HUMMYHHTETOM
HaJeNeHbl JIMIA, KOTOpble O0O0s3aHBbl, HCXOAS U3
NpopeCCHOHANBHBIX WM CIYKEOHBIX  00s3aH-
HOCTEH, JepKaTh HEKOTOpbIE TaiHBI, a IUCIIO-
3UTUBHBIM UMMYHHUTETOM HaJeJICHBI JIMLA, KOTOPhIE
MOTYT OTKa3aThCsl OT Ja4yd NMOKa3aHWil (Hampumep,
CBHJIETENIb MOXKET OTKa3aThCsl OT Ja4M IMOKa3aHWUN
IIPOTUB ce0s1, CBOETO CYIpyra /CBOeH Cymnpyru/ Wiu
OJMM3KUX POJCTBEHHHUKOB, €CIM Pa3yMHO IIOJaraer,
YTO B AaJbHEHIIEM 3TO MOXKET OBITh MCIOIB30BAHO
MPOTUB HETO Wiu HuX) [27, ct. 186].

HUcxoms w3 Tmemeld HacTosmelr  paboTHI,
W3yYEHHS 3aCITy)KHBAET TOJIHKO MMIIEPATHBHBIA BHI
HMMYHHUTETa, TaK KaK OH HalpsIMyI0 KacaeTcs
ceprl OXpaHsIEMbIX 3aKOHOM TaiH.

OcBoboxxaeHne OT  O0O0S3aHHOCTH  JaBaTh
MOKa3aHusl SBISIETCS ONHUM W3 KOHCTHUTYLIHOHHO-
MIPaBOBBIX OCHOBAaHHUH, KOTOPOE B YTOJIOBHOM CYHO-
IIPOM3BOJCTBE BBIJCICHO KaK CaMOCTOSTEIbHBIN
NPUHIMI, BBITEKAIOIIWH W3 JIOTMKH, KOTOpas
NpUMEHHMa MPaKTUYeCKH KO BCEM  CTaaHsIM
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YTOJIOBHOT'O CyJIOTIPOM3BOJICTBA, MOCKOJIbKY
HalpsMyI0  CBsi3aHAa C  JIOKAa3aTEIbCTBEHHBIM
MPOIIECCOM KaK B JIOCYACOHOM, Tak U B CyIcOHOM
nponu3BojacTBax. [33, cT. 76]

Kak yxe ymomuHamoch, OCBOOOXKIEHHE OT
00sI3aHHOCTH J1aBaTh IIOKa3aHUS MPEIyCMOTPEHO
crathell 20 Kozpekca B kauecTBe MPUHIUIA, ITYHKTHI
1 1 2 KOTOPOro OTHOCSTCA K JUCIIO3UTHBHOMY
UMMYHUTETY, a 3-eM IIyHKT€ OTMEdYaeTcs, YTO
MOTYT OBITh TPEAYCMOTPEHBI M JpYTHe CIydau
OCBOOOKICHUSI OT OOS3aHHOCTH JaBaTh IOKAa3aHUS
WIA TpeAoCTaBlicHHe UWHPOpMAIMH, TO €CTh
UMIICPATUBHBIN UMMYHHUTET, MPEIyCMOTPEHHBIN
cratbeil 86 Konekca.

OCHOBHBIE YTOJIOBHO-TIPOIIECCYATBHBIC CPEICT-
Ba 3alllUTHl OXPAaHIEMOM 3aKOHOM TaMHBI 3aKperl-
neHsl B Konekce, OHaKO B OTAENBHBIX CIIydasx
BCTPEUAIOTCS TaKXe YTrOJOBHO-TIPOLIECCYabHbIC
CpEACTBa 3allUThl OXpaHAEMOW 3aKOHOM TaMHBI,
3aKpEIUICHHbIE B JPYTUX 3aKOHAX, B YaCTHOCTH,
peyb UJET O TOM K€ CBUAETEIHLCKOM UMMYHUTETE.

YkazaHHas CTaThs, HANESAsS HEMPUKOCHOBCH-
HOCTBIO CBHUJICTCJILCTBA aJBOKATOB, HMCIIOBEIHUKOB
U 3alIUTHUKA OpaB YEIOBEKa, SIBISETCS YTOJIOBHO-
MPOIIECCYaTbHBIM CpEICTBOM 3aIUATHI
KOH(UICHIIUAIBHOCTA a/IBOKATCKOM TalHBI, TalHBI
UCIOBEON W JIMYHOIO pasroBopa ¢ 3alllUTHUKOM
mpaB denmoBeka. OmuHako Kopexkcom He mpemyc-
MOTpPEH CBUICTEIBCKUN MMMYHUTET COTPYIHHUKOB
0aHKOB, CTPaXOBbIX KOMITAHUH, Ky PHAIUCTOB.

DaKkTU4YECKH, HMEEeTCAd CHUTyalus, Korja
HMMYHUTET K Jlade TIOKa3aHWUW, OMpEeIeICHHBIN
JIPYTUMH HOPMATHUBHO-TIPABOBHIMU aKTaMH, BHE
YronoBHO-TIpOLIECCYaTBHOTO KOJIEKCA, OKa3bIBACTCA
MOJI YyTPO30M U CO3/Ia€T OUYEHb TPEBOXKHBIE PUCKHU C
TOYKH 3pCHUSA 3allUThl OXPaHIEMOWH 3aKOHOM
TallHbl. B 4acTHOCTH, OpraHbl IpeIBAPUTEIBHOTO
pacciemoBaHus MOTYT OOOWTH TpoIecCyaabHBINA
MOPSZOK MOJYyYEHUSI OXpaHseMOl 3aKOHOM TalHbI U
MOKa3aHUAMHM yKa3zaHHBIX JuLl [6, cT. 8-24]
MOJIYYUTh CBEIACHUS, SBISIOIIKAECS OXpPaHIEeMOU
3aKOHOM TaiHOM.

Jloruka 3akoHOmaTens 34eCh HEIOHATHA,
MOCKOJIBKY HAaJIesieT aBOKaTa U 3alllUTHUKA IMpaB
YyeIoBeKa CBUACTEILCKMM HMMYHUTETOM 3aKOHOM
PA «O06 anBokarype», KOHCTHTYIIMOHHBIM 3aKOHOM
PA «O 3amurtHuke mpaB yenoBeka» u Komekcom, To
€CThb, OJHOBPEMEHHO 2 HOPMATHUBHO-IIPAaBOBBIMU
aKTaM#, a JAPYTUX JUI, UMEIONIUX OTHOIICHUE K
OTPaHUYCHHON  WH(pOpPMAIMH,  BBIIYCKaeT U3
YTOJIOBHO-MIPOLIECCYANIBHOTO MOJISL.

Heno B Tom, uto craths 65 Konctutynuu PA
[JIACUT, YTO 3aKOHOM MOTYT OBITH MPEAYCMOTPECHBI
U JIpyTHe CIydal OCBOOOXIEHHWS OT OOS3aHHOCTH
naBath nokasanusg. Cratbs 20 Kogekca riacur, 4To
HactostmuM  Komekcom MOryT OBITH — TIpemyc-
MOTPEHBI M JIPyrHe Ciay4aum OCBOOOXICHHS OT



00s3aHHOCTH JaBaTh CBUIETENHCTBA W COOOIIATH
ceefeHusa. IlomyuaeTrcda, dYTO KOHCTUTYIMOHHAS
HOpMa  CUMTaeT MPUEMJIEMBIM  3aKpeIUICHHE
CBUETEIHCKOTO MMMYHHUTETA B JPYTHUX 3aKOHAX, a
YTOJIOBHO-TIPOIleCCyallbHass HOpMa TpeOyeT, 4TOObI
3T0 OBUIO MOPSAMO MPEIYCMOTPEHO YTOJIOBHO-
MpOLlECCYalbHBIM  KOJEKCOM. B Tomo0HBIX
YCIIOBUSIX MOXXHO KOHCTaTHPOBaTh, YTO HMEETCS
KOJUIM3US HOPM HOPMATHBHO-IIPABOBBIX aKTOB,
KoTopas B cuiy cratbu 40 3akoHa «O HOPMATUBHO-
[PaBOBBIX aKTax» [OJDKHA pemiatbcs B TIOJB3Y
KOHCTUTYITMOHHOH HOPMBI, TaK KaK B ClIydae
KOJUTU3UH MEXIYy HOPMAaTHUBHO-TIPABOBHIMH aKTaMHU
JNOJDKHA  TPUMEHSThCS ~ HOpMa  HOPMATHBHO-
NIPaBOBOTO aKTa, MMeEIOIEro ©0ojee BBICOKYIO
IOPUANYECKYIO CUITY.

B cozpaBmieiicss mpaBoBOM CHUTyallud MOYHO
MIPEIOKHUTD J[BA PEIICHUS:

- OCHOBHBIM BPEMEHHBIM MIPABOBOM CPEICTBOM
pelIeHus] MPaBOBOM KOJUIM3UH JOJDKHO BBICTYTIATH
MpU3HAHWE  YTPATUBIIAM  CHIY  TOJIOXKESHFS
HOPMAaTHBHO-TIPaBOBOro akTta (dacte 3 crateu 20
Konekca), mubo

- BKJIFOYEHHE BCEX IIUI, OOJNaJarolInX CBUJE-
TENbCKIM WMMYHHTETOM, B YTOJOBHO-TIPOIIEC-
CyalbHBIH KOJEKC, YTOOBI HE CTaBUTH IOJ YIPO3Y
3aIUTY OXPaHSEMOW 3aKOHOM TaHHBI.

Eme omHO BakHOE HaOIONEHME, Kacaromeecs
pacIiMpeHds Kpyra JHI, OOJaJaloluXx CBHUE-
TEJIBCKUM HUMMYHHUTETOM: peub HAET O BOIPOCE
OCBOOOXKICHHUS «IPOPECCHOHATBHBIX  ITOMOIITHH-
KOB» OT OOs3aHHOCTH Jayd IIOKasaHWii. B
YaCTHOCTH, W3YUYCHHbIE NPUMEHEHHEM CpaBHU-
TEIPHOTO  METOJIla  YTOJIOBHO-IIPOIECCYaNbHEIC
3aKOHOJIATENIbCTBA €BPONEHCKUX CTpaH, B OTIHYHE
OT YTOJIOBHO-TIPOIIECCYANIbHBIX 3aKOHOAATEIHCTB
ctpan CHI, mpemycmMaTpuBaroT, 4YTO  OT
00s3aHHOCTH /a4l TIOKa3aHWH OCBOOOXKIEHBI He
TOJIBKO CYOBEKTHI TpOoheCcCHOHANBHOW TaWHBI -
aJIBOKAThI, HOTAPUYCHI, Bpa4H, a TAK)KE MOMOIIHUKH
MTOCTITHUX.

Wrak, ctatest 53 YTromoBHO-POIECCYaTHHOTO
kojekca I'epmanum HasBana «OtTka3z oOT Ja4yu
MOKa3aHUM 1Mo TNPOo(ecCHOHATHLHBIM PUIHHAM)
(Zeugnisverweigerungsrecht der Berufsgeheim-
nistrdger), TAE€ CBHIETEIBCKHM  HMMYHHUTETOM
HaJeleHbl  CICAYIOIIME  JIMLA:  HUCIOBEIHUK,
3aIIUTHUK, AaJBOKaT, WATEHTHBIE JIOBEPUTEIH,
HOTAPUYCHI, ayAUTOPHI, MPHUCSHKHBIE OyXTalTephl-
MIPOBEPSIIOIINE, HAOTOBBIE KOHCYJIBTAHTHI, BpayH,
CTOMATOJIOTH, TICUXOJOTH, COTPYIHUKH amTeK,
akymepsl. CraThsi 53a TOro e Komekca TIpe-
JyCMaTpHUBaeT IpaBO OTKa3a OT Jadyu IMOKa3aHWii
MIOMOIIHAKOB ~yKa3aHHBIX B cTaTke 53 jwm.
[IpakTrueckn Te K€ peryJupoBaHUS TIpemyc-
MOTpeHbl Takke B crarhix 170-173 VYromosHo-
npoueccyaipbHoro koaekca llIselnapuu.
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3axkonoMm PA «O0 agBokaType» MpexycMOTpeH
CTaTyC TIOMOIIHWKA  aJgBOKaTa, KOTOPBIA ¢
HEKOTOPBIMU UCKIIOYCHUSIMU IPUPABHEH K CTATYCY
amBokara, a 3akoHoM PA «O HoTapmare» mpemyc-
MOTPEH CTaTyC IMOMOIIHUKA HOTapHyca.

B xoHTeKkcTe BBHIIEU3IOXKEHHOTO, YUYUTHIBAS
00CTOATENHCTBO, YTO C aJBOKATCKUMH M HOTa-
pUANbHBIMUA TalHAMHU MPSMOE OTHOLICHUE HMEIOT
TaKkke TIOMOITHUKMA aJBOKaTOB M HOTapUYCOB,
KOTOpBbIE MPSAMO NPEIyCMOTPEHBl 3aKOHOJATENb-
ctBoM PA, npenmaraem 3akpenuth B Kojgekce, uto B
KauecTBE CBHUJICTENS HE MOTYT OBITh BBI3BAHBI U
JOTMPOIICHBl TaKXe TI[OMOIIHUKKA aJBOKAaTOB U
HOTapuycoB. B mpoTUBHOM cllydae 3alliuTa ajBo-
KAaTCKOW M HOTapUaJbHOW TalH JIMILIAETCS CMBICIIA.

[IporneccyanbHbIit MOPSIIOK MOy YCHUS
OXpaHsIEMONl 3aKOHOM TailHbI KK yTOJOBHO-
MpoIECCyalbHOE CPEACTBO 3alluThl TaiHbl. [lox
MPOLIECCYATHbHBIM TOPSIKOM TOJYYCHHUS OXpPaHs-
€MOIl  3aKOHOM  TalHbl  CJeAyeT [OHUMATh
HEYKOCHUTENFHOE COOJIOZCHNEe IPOIleCCyaTbHBIX
YCIIOBUU M TapaHTUM, B CIIy4ae 4ero TOJIbKO MOXKHO
MOJIYYUTh OXPaHSEMbIC 3aKOHOM TaifHBIL.

OxpaHsemas  3aKOHOM TallHAa B  XOJH€
paccieloBaHUM YTOJOBHOIO [iela MOJYydYaeTcs B
pe3yabpTaTe pPa3MYHBIX CIEACTBEHHBIX ICHCTBUH,
CJIe10BATEIBHO Ba)KHO coOroieHue
MPOIIECCYyalIbHbIX YCJIOBUH M TapaHTHH opraHaMu
MIPEABAPUTEIHLHOTO PaCCICIOBAHMUS.

B kauecTBe rapaHTUH-YCIIOBUM IOJIy4eHUS
OoXpaHsieMou 3aKOHOM TaHBI BBICTYTIAIOT
CleyIoIue:

1) Hamuume mnocTaHOBICHUS Cyla
MOJIyYCHHS OXPAHSIEMOU 3aKOHOM TalHBI,

2) TmToJydeHWEe CBEICHWH, COCTaBIIMIONINX
TalHy, TOJIBKO O JIUIAX, MPUBJICUYCHHBIX B Ka4eCTBE
M0JI03PEBAEMOTO HITH OOBUHSIIEMOTO.

Temepp 1O  OTAEIBHOCTH
TapaHTUS-YCIIOBHS:

IlepBoe: Hamuuyue MNOCTAHOBJICHHS CyJa Kak
TapaHTUsI-YCIOBHE TMOJIYUYCHUS OXPAaHIEMOW 3aKo-
HOM TalHBI BKJIIOYAETCS B MEXaHU3MBI CyIeOHOTO
HaJ30pa 3a J0CYyACOHBIM IPOU3BOJICTBOM.

CyneOHBIIT Ham30p 3a NEHCTBUSMH OPTraHOB
JIOCYA€OHOTO pAacCIeOBaHUA OCYIIECTBIAETCA B
pasHbIx (opMax, OJHAKO HauboJiee 4acTo BCTpe-
qaeTcs MpeABapUTENBbHBIM WM AanbHEHmui (post
hoc) cynebusrif Hag3op. IlpenBapuTenpHBINA Cymeo-
HBII HAa[30p UMEET HEKOTOPHIC MPEUMYIIECTBA, TaK
KaK 3aCTaBJISIET OpraH, OCYIICCTBIISIONIMM TPOU3-
BOJICTBO, «BBIXOJUTHh W3 CBOX PaMOK» U YOeXIaTh
HE3aBUCUMYI0 HWHCTAHIIMI0O O HEOOXOAMMOCTH
MPOBEICHUS TOTO WIM UHOTO Mepornpusitus [9].

Wrak, mnomydyeHHMe HEKOTOPBIX OXPAHIEMbBIX
3aKOHOM TalH BKJIKOYAETCS B IpPEAMET IpeiBa-
PHUTENBHOTO CyAeOHOr0 Haa3opa, TO €CTh, OpraH,
OCYIICCTBISIONIMNA  JIOCYJeOHOE  TPOU3BOJICTBO,

ittt

paccMoTpuM



TOTDKEH obecrieunBaTh BEIHECEHHOE UM
[IOCTaHOBJIEHHE paspemieHneM cyaa. CormacHo
cratbe 279 Kopgekca, 1Mo MOCTAaHOBICHHUIO CyHa
MPOM3BOAATCS  OOBICK  JKWJIMINA, a  TakKxKe
CJIEJICTBEHHbIE nefcTByA, CBSI3aHHBIE c
OTpaHMYCHHEM TaiHBl IEPENUCKH, Tede(OHHBIX
[IEPETOBOPOB, MOYTOBBIX, TeNerpadHbIX W WHBIX
COOOIIEHMH, a TakKe OOBICKM M BBIEMKH JJIA
MIOJTyYEHUS CBECHUH, COCTABIISIIOIINX OaHKOBCKYIO,
CTPaxoBYI0, HOTApUAIBHYIO TalHY.

MoOXHO NOpEeAnogoXuTh, YTO AAHHOM cTaThen
MIpeyCMOTPEH MCYEPIIBIBAIOLITHIA nepeyeHb
OTHOCUTENIBHO  CIIEZICTBEHHBIX  JAEUCTBUAX IO
[OIy4eHUIO0  TailH, COCTABISIONIMX  IpEeIMeT
cynebHoro  Ham3opa, Mexay Tem  Kogekc
npeaycMaTpuBaeT TakKe CyNeOHBIH  MOPSAOK
MIOJTyYeHUs] IPYTUX TaiiH, KOTOPHI HE BKIIOYECH B
CHOMCOK. B dYacTHOCTH, IIOCTaHOBJIICHHEM CyZAa
COIIPOBOXKIAETCS IIOJIy4YEHUE KpEIUTHOU
nH(pOpMAIUN WM KPEeAUTHOW wmcropuu (dacth 3.3
crateu 172 Kozaekca) M OTHOIICHUS, CBS3aHHBIC C
00s13bIBaHUEM OCYIIECTBIISIOIIETO
WHPOPMALIMOHHYIO  JAEATENBHOCTh, @  TaKxke
JKYpPHAIIUCTa PACKPBITh HCTOYHUK WH(GOPMAIUH
(Cratest 16 Komekca, crathsi 5 3akoHa PA «O
MaccoBOH HH(OpMALIN»).

Kak BHIHO W3 BBHINIEHU3NIOKEHHOTO, TPaHUIIBI
MpeBapuTeIsHOTO cyaeoHoro KoHTposs B Kogekce
3aKpeTIeHbI MCYEPIIBIBAIOIIUM o0pa3zom,
[IEPEYUCIIEHUEM CIIEJICTBEHHBIX U MPOLECCYATbHBIX
JIEUCTBUH, HanpaBJIeHHBIX Ha MOJy4YeHHE
OXpaHAEMBbIX 3aKOHOM TalH, KOTOpBIE JOJKHBI
MPOBOANUTECA €  paspemieHus cyna. OpnHako
OXpaHseMble 3aKOHOM TalHBI, HE BKJIFOUYCHHBIC B
penIMeT TPEIBAPUTEIBHOTO CyAeOHOTO Haa30pa,
ABTOMATHYECKH OKa3aJUCh IMOJ JAIbHEHIINM HIIH
PEBU3HOHHBIM CyAeOHBIM KOHTposeM. Hampumep,
TUIa,  KOTOPBIX  OpraH,  OCYIIECTBIIIOIINI
YTOJIOBHOE MIPOU3BOICTRO, npejaraet B
COOTBETCTBHU ¢ moyioxkeHussMH Koxekca coobmars
WIH  TPEICTaBIATH  CBEACHUS,  COAEpIKaIie
OXpaHsAeMbIe 3aKOHOM TaifHy, HE MOTYT CChUIasICh Ha
HEO0XOIUMOCTD XpaHeHUs CITy>KeOHOI,
KOMMEPYECKON WM OpYyrol oxpaHseMOl 3aKOHOM
TaliHBI, OTKa3aTbCi OT  BBIIOJHEHUS  JTOTO
TpeOOBaHM, OJTHAKO UMEIOT MIPABO MPEABAPUTEIHEHO
mojlydyaTb OT CyJAa, IPOKypopa, cienoBaTens,
OpraHa JIO3HaHHS pPas3bsSCHEHHE, MOATBEPIKIAIOIIee
HEOOXOMUMOCTh  IONYYCHUS] UMM  YKa3aHHBIX
CBEJICHUH, MOAJIEKAIee OTPAKEHUIO B IMPOTOKOJE
COOTBETCTBYIOIIETO CJIEJICTBEHHOTO WiH
MPONECCYaTbLHOTO JEeHCTBUS.

B ciyuae, ecnm nmmo xemaer 0OO0XKanoBaTb
BOIPOC 0 HEMPaBOMEPHOCTH MOJTyYeHUS
CITy)KeOHOU, KOMMEPUECKOH M APYTOd OXpaHIeMOU
3aKOHOM TaWHBI, MocieqHee OyIeT MOJIb30BaThCs
MEXaHU3MaMH 100 JanbHeHIIero, oo
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PEBHU3MOHHOTO CYIEOHOTO Haa30pa: 1Mo OONBIIOMY
cuery oba MexaHu3Ma ex post factum oOpamraroTcs
K YK€ COBEpILIEHHOMY aeiicTBuio. [IpuueM, kaxercs
HEBO3MOKHBIM YETKO Pa3/IeIHTh, B KAKUX CIydasx
JUI0 JJs 3allUThl CBOMX HAPYIICHHBIX IIPaB
JIOJDKEH o0pamiatbes K ganbHeimeil (craths 290
Konexkca) nnu peBU3NOHHOTO Cye0HOTO Ha/I30pa.

CumnraeM, 9YTO W3 JTHX [BYX MEXaHHU3MOB
NpeanoyYTeHne cleayeT oTaaTh JalbHeHiemy
CyneOHOMY HaI30py, YTO TakXe CO3BYYHO C
no3unueit EBpomneiickoro cyna. EBpomnelickuii cyn
MpU3HAN HapyumieHueM cTtatbu 8 EBpomeiickoii
KOHBEHIIMM OTCYTCTBHUE MEXaHHM3Ma O00XallOBaHHS
CIIEICTBEHHOTO  JCWCTBUSA,  OCYIIECTBICHHOTO
JOCyAeOHBIM  OpPraHOM  HEMOCPEACTBEHHO B
PeTpOCTIEKTUBHOM Hopsiake. [7]

OpHako BOMPOC IPYroi, KOT/a COBEpIIaeTcs
BBIOOp MEXIy TpeABapUTENbHBIM W aTbHEHIIHM
CyIeOHBIMH HaJ30paMH 3a OTpaHWYeHHEM IIpaBa Ha
KOH(UICHIIUAIBHOCTE. B 3TOMW CBS3M MBI XOTEIH OBI

C 03a00Y€HHOCTEIO KOHCTAaTUPOBATh, 9TO
3aKOHOJIaTeIh NpeBAPUTEINbHBIM CyneOHBIM
KOHTPOJIEM HAJEIUJ HEKOTOpbIE BHIBl TaliH,

MPOIYCTUB CBEACHMUS, SBIISIOIIKUECS KOMMEPUECKOM,
BpaucOHON WIIN ayTUTOPCKON TaWHOM.

CuntaeM, 4YTO C TIO3MLUU OOECHeYeHus
peanbHON 3aIlUThl OXPaHAEMBIX 3aKOHOM TaiH
MOJIy4YE€HHUE CBEJICHUMN, ABJISIOIIUXCA KOMMEPYECKOH,
BpaueOHON M ayJUTOPCKOW TaWHOM TakXke IOIKHO
COTMPOBOXKATECS  TPEJABAPUTEIBHBIM  CYJICOHBIM
HaJ30pOM, TaKk Kak B 3TOM Ciydae, Korja e€x post
factum ocmapuBaeTcsi BONPOC O MPaBOMEPHOCTH
MOJyYeHHUS] TalHBI, €CIIM Jake OHO OBUI0 He
MPaBOMEPHBIM, TO IO CYTU TaliHa yX€ pacKpbiTa U
ManpbHEHIMA  CymeOHBIA HamA30p HE B CHJaX
MpPEeNOTBPaTUTL yTpaTy TailH. B 3ToM 1ulaHe
npuMedarensHas no3uuus EBpomneiickoro cyna B
TOM, 4YTO JaJbHEWIIMA HaA30p HE  MOXET
BOCCTAaHOBHUTh JKypHalIMCTCKylo TaitHy. [10] B
LeJI0M MOKHO KOHCTaTUPOBATh, 4TO
MIPEeIBAPUTEIBHBIM CYACOHBIM HAJ30POM JOJDKHBI
OBITH HaJeTeHBI BCE CIIEJICTBEHHBIE u
IpolieccyanbHble AEUCTBUSA, C MOMOIIBIO KOTOPBIX
MOJIYYAOTCSl «YacTHbIE» TalHbl, B MPOTHUBHOM
ciIydae IpoCTO UMeeM IeNo ¢ popMaTbHOU TeopHen
KOHQUIACHIIUAIBHOCTY W (DOpPMaIbHOU  3aIUTOM
TalHbI.

OcoObIit HHTEPEC MPEACTABIIIOT TE CHTYAIIHH,
KOTJa B XOJle OOBICKA, NMPOWU3BOJAUMOIO C HEIbI0
HAXOXICHUS W U3BATUS COBEPIICHHO JPYTrHX
MPEIMETOB, LEHHOCTEH WIn JIOKyMEHTOB
MTOCTAHOBJICHUEM oprasa [PEABAPUTEIILHOTO
pacciiefioBaHus, OOHAPYKUBAIOTCS  JTIOKYMEHTBI,
coiepKalllie  OXpaHsIeMyH  3aKOHOM  TailHy.
CumutaeMm, 9TO B MOMOOHBIX CIyYasx IOKYMEHTHI,
coJlep)Kallie  OXpaHseMylo  3aKOHOM  TaiiHy,
OOBICKOM MOTYT OBITh U3BSITHI B IBYX CIIy4asiX:



1) ecam »5TH JOOKYMEHTHl SIBHO HMEIOT
OTHOILIEHUE K JENy M MOTYT MMETh 3Ha4YeHHEe I
nena,

2) ecny 3TH AOKYMEHTHI COEp)KaT CBEICHUS O
MPECTYTIICHUSX.

B mobom cinydyae 1mocie M3BATHS OTHX
JTIOKYMEHTOB COJlepKaliasicsi B HAX TaiiHa JOJDKHA
OBITh pACKpBITA WCKIIOYNUTENIFHO Ha OCHOBAaHHUH
MIOCTAHOBJICHUS CyJa.

Koneuno, Halia ooOHast TTO3UITHS
HampaBlieHa, C OJHOW CTOPOHBI, Ha oOecredeHue
3allUTHl  TaiHBI, a ¢ Jpyrod CTOpOHBI, Ha
oOecrieueHue TpoueccyalbHOH (OPMBI MOTYUYCHUS
CBEJICHWH, COJAepKallMX TalHy, TaK Kak B
MIPOTHUBHOM CJIy4ae MPHOOPETEeHHOE TOKA3aTeIbCTBO
He OyZAeT SABIATHCS AOMYCTHMBIM JI0Ka3aTelbCTBOM
B YTOJIOBHO-TIPOIIECCYATEHOM CMEICIIE.

Bropoe. BTOpOit rapaHTHe-yCI0BHUEM
SBIIIETCS  TOJNYYEHHE  COCTABJIAIOIIUX  TaiHy
CBEJICHHH TOJBKO O JIMIaX, INPUBJICUYCHHBIX B
KadecTBe IOJ03PEBaEMOr0 WM  OOBHHSIEMOTO.
HacTtosmas rapaHTHs-yCIIOBHUE o CyTH
npeaycMaTpuBaeT cyObeKTHOE OTPaHHUCHHE B TOM,
49T0 Oyzner OTpaHUYEHO paBo Ha
KOH(UACHIINATBHOCTD JIUII, o0amaromnux
MPOIIeCCyaIbHBIM CTaTyCOM, HHBIMH COBaMH, YTOOBI
o0ecreunTh, B YHCJIE TPOYUX, TAKKE MPUHITHII
MPaBOBOM OIpPeEJICIEHHOCTH.

CyObeKTHOE  OTpaHHMYCHHE  OTPHUIATEIHHO
OLICHUBAeTCsl HEKOTOpbIMU aBTOopamu. Mrak, Mo
noaxony A. JlaHuwensHa, HCXO U3 HEOOXOIUMOCTH
HCKITIOYeHUS HEYMECTHBIX OTrpaHUYeHUN
nyOnMYHOrO UMHTepeca, MoJ00HOe CcyOBEeKTHOe
OorpaHuveHHe He ompaBiaHo [29, ct. 155-156]. Ilo
MHeHHIO barmacapsaa [. w Oramancsna K.,
Cy)KeHHE Kpyra OaHKOBCKOW TaWHBI MO CYOBEKTY
JIOJDKHO OBITH ornpaBAaHHbIM. [Ipoie, HeoOXxoaumMo
4eTKoe OOBSCHEHHE, T0YeMy HE BO3MOXKHO C IENBIO
PAcKpBITHS TPECTYIUICHUH IMOJydaTh CBEACHUS,
COCTaBISIOIIME OAaHKOBCKYIO TaliHy JIMI, HeE
SIBIISTIOIUXCS  TTOJI03PEBAEMBIM HITH OOBHHSIEMBIM,
OJTHAKO TaK WM WHA4Ye MPUYACTHBIM K MEXaHU3MY
NpeCTyIUIEHUsI, B TOM UHCJIE MOTEPIEBILIETO,
[OYeMy 4YacTHBIH WHTEpEeC 3alluThl OaHKOBCKOM
TalHBI WMEHHO TakuM o0pa3oM OalaHCHpyeT
NyOJIMYHBIA MHTEPEC PACKPBITHS MPECTYIUICHHH, B
TOM 4YHCJI€ KOPPYNIHMOHHBIX IPECTYNIeHUH[28, cT.
45].

Cnenyer mOMYEpKHYTh, 4YTO B YTOJIOBHO-
MPOILIECCYaNTbHBIX 3aKOHOAATENBCTBAX 3apyOeKHBIX
CTpaH TaK)Xe He UMeeTcs TPeOOBaHUS O MOTYUYSHHUH
CBEJICHUI, COCTaBJISTFOIIINX TallHy JINTIA,
SIBJIAIOLIETOCST  TOJNBKO  IIO03pPEBAEMBIM  HJIN
OOBHHSEMBIM, OJTHAKO TO, YTO MPETYCMOTPEHHEIEC B
Konexce MoT00HOTO YCIOBUS-TAPaHTHH
OIHO3HAYHO  TIOBBINIAET  ypPOBEHb  3AIIUTEHI
OXpaHJIEMbIX 3aKOHOM TaliH, TyMaeM, OeCCIIOpHO.
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Uro kacaeTcst BOIIPOCa, YTO TapaHTHs-YCIOBUE
CyOBEKTHOTO OTpaHMYCHHS TOJIYYCHHS TalHBI
npuaaetT HEYMECTHOE MpeolOsiaflaHue  Haj
MyOJWIHBIM WHTEPECOM, TO 31eCh HEOOXOIMMO
pasnuuaTeh  OpEJOCTaBiICHHE  TallHBl  OpraHy
YTOJIOBHOTO TpPECIEAOBAaHUS M MpPEAOCTaBICHUE
TalHbI CYy.

SBnsromascs TpPeaMETOM CIopa TapaHTHus-
yCIIOBHE KacaeTcsl TOJY4YeHHs TalHbI TOJBKO
OpraHaMy YTOJIOBHOTO TIPECIIECJIOBAHUS, OJHAKO B
xole cyaeOHOTO pa3dMparelahCTBA CyHI HE JIUIICH
BO3MOKHOCTH TIOJIY4EHHUSI COCTaBISIOUINX TalHY
CBEJICHUN Kakoro-iubo JMIa 10 XOJaTalCTBY
ctopoHbl. [lomoOHBIE HOPMBI TIPEIYCMOTPEHBI B
3akoHe PA «O OGaHKOBCKOM TaliHe», 3akoHe PA «o
CTPaxOBaHUU U CTPAXOBOH IEATEIBHOCTU» U T.I.
OnHako B MPaBONPUMEHUTENHHON MPAKTUKE YacTo
CyIbl TPUMEHSIOT TpeOOBaHWE O IPHUBIICYCHUU B
Ka4yecTBE M0103PEBAEMOr0 WM OOBHHIEMOI'O TaKXkKe
B XO7Ie Cy/1Ie0HOTO pa3dupaTenbCcTBa.

Hrak, B Xome cymeOHOTO pa30HpaTenbcTBa o
yrogoBHoMmy neny Homep 84100614 3amuTHUK
MPEeabABUII XOAATaMCTBO B Cy[ MEPBON MHCTAHLIUU
oOmieil  opucouKOMu — ropona  EpeBan g
MOJTyYeHHs CBEICHHUS, COCTABIISIFOIIET0 OaHKOBCKYIO
TallHy OTHOCUTEJIBHO CBHUJETEIS IO YTOJIOBHOMY
JIeNTy, OJHAKO CYA OTKJIOHWJI XOJATalCTBO C TEM
00OCHOBaHMEM, 4YTO 4YacTblo 3.2 crateu 172
Komexkca  4Werko  ycCTaHOBJIEH  Kpyr  JiHIl,
OTHOCHUTEJILHO KOTOPBIX Ha OCHOBaHUH
MOCTAHOBIIEHUSI Cyla MOTYT OBITh TIIOJyYEHBI
CBEJICHHA, COCTaBIAIONIME OaHKOBCKYIO TaiiHy,
TaKOBBIMU  SIBIISIIOTCA ~ JIMIA, [PHUBJICUCHHBIC B
KadecTBe I10JI03PEBaEMOT0 HIIM  OOBHHSEMOTO.
ANeIAIMOHHBIN CyJl B CBOIO OYepe/b MpHUILeN K
BBIBOJY, YTO IIOCTAHOBJIEHHE 00 OTKJIOHEHHUH
XO0JIaTaliCTBa SBJSETCS 3aKOHHBIM U 000CHOBAaHHBIM.
[23]

KoHctuTyimoHHs1 cyn CBOUM
noctaHoBiieHueM oT 18-ro urons 2020 roga HoMeEp
CH0-1546 oOpamasich K CcyOBEKTHOMY
OTPaHWYECHHIO MOJy4YeHUs] OaHKOBCKOW TaWHBI, B
00OOIIEHHOM  MOpSiAKE  KOHCTaTUPOBAJI,  YTO
HEOIIPEIeTICHHOCTh CyOBEKTHOTO cocraBa
HOCHTENEeH OCHOBHOTO IpaBa HEMPUKOCHOBEHHOCTH
YaCTHOM  JKM3HH  TPUBOAST K  OTCYTCTBHUIO
MPEeIMETHBIX OCHOBaHMIA OTPaHUYCHUS u
MPOTHBOpEYAT TIPUHIIAITY OTIpE/IeTICHHOCTH,
3aKperieHHoMy B cTathe 79 KoHctuTymum, a tem
caMbIM  TaKXe  MPUHLHUIY  COPa3MEpPHOCTH,
3aKperuieHHoMy B crathe 78 Koncturynuum, mno
YacTH TPUTOTHOCTH 3aKOHOMATENBHO W30pPaHHOTO
cpenctra. [20]

Takum 00pa3oM, MOXKHO KOHCTaTHPOBATh, YTO

BBIHECEHUEM 0J00HOTO MTOCTaHOBIICHUS
KoHcTuTynMoHHBIH Cyn, 1O CYTH, OTBETWJI Ha
KpaliHe BaYKHBII BOIIPOC, BOJIHYFOIIIMIA



IOPUINYECKYI0 OOIIECTBEHHOCTh, W HYTO CaMoOe
[JIaBHOE, B MIOJI3Y YAaCTHOTO MHTEpeca.

3akpeiToe cyaeOHOe 3aceaHne - KaK CPECTBO
3aIUTHI OXpaHsieMoi 3aKOHOM TaHBI.
3akoHOMATEeNb, YCTAHOBUB CPEACTBA  3aIIUTHI
OXpPaHSEMBIX 3aKOHOM TalH, JOJKEH yYUTBIBAThH TO
00CTOATENBCTBO,  YTO  WMH  HE  JOJDKHEI
HECOpa3MepHO OTpPaHMYMBATHCS TpaBa W CBOOOIBI
YeJioBeKa. O  [OyanMCTHYeCKOM  XapakTepe
YTOJIOBHOTO CYIOTIPOU3BOICTBA TOBOPHT
3aKpeIUIeHre  TOJOXKEHHH O  MyONIHYHOCTH
CyIeOHOTO MPOU3BOACTBA U o0ecTieueHun TaiHbl. C
OJTHOM CTOPOHBI, OHO pETYJUPYET IOCTYNHOCTb
JaHHBIX O XOJe M pe3yibTaTaX YroJOBHOTO
mporiecca JUIsl Y9aCTHUKOB CyJeOHOro mporecca |
OOILIECTBEHHOCTH, C JAPYrOH CTOPOHBI HMEET
OTPaHUYHUTEIHHYIO poIb, B CBSI3H c
HEOOXOAMMOCTBIO XpaHEHHUS IPYTrod OXpaHsIeMOU
3aKOHOM TaWHBI, a TAKXKE IPYTUX KOHCTUTYIIMOHHO
Ba)XHBIX IIEHHOCTEH. [16, cT. 187]

C TouYKH 3peHus 3aTUTH OXPAaHAEMON 3aKOHOM
TaifHBl 0COOOT0 BHHMAaHHA 3acily’knBaeT 4acTb 10
ctaThu 11 yka3aHHOTO KOHCTUTYIIMOHHOTO 3aKOHA,
COTJIACHO KOTOpOMY: Ha OQUIMATLHOM CalTe
CyneOHOM BIACTH CyIeOHBIC aKThI, COJEpIKAIIHe
JaHHBIC O JIMYHOW JKWU3HU, OWOMETpPUYECKHUE U
MepCOHANbHBIE ~ JaHHBle  0co0Oil  KaTeropuw,
MIepCOHANLHEIC JTaHHBIE pPeOCHKa, IyOIMKYIOTCS
TONBKO B OOE3JIIMYEHHOM Topsake. Beicmmii
CyIeOHBIII COBET MOXKET YCTAaHABIWBATh JPYTHE
cIy4ad OOE3MYUBAHUS IIEPCOHAIBHBIX TaHHBIX.
ITopsimok oOe3MUUMBaHUS YCTaHABIMBACT BEICTIIHIA
CyIleOHBII COBET.

Breicimii  cyneOHBIN COBET, peanu3ys CBOH
KOHCTHUTYIIIOHHBIE TOJHOMOYHS, MOCTaHOBIEHHEM
ot 27-ro centsa6psa 2018 roma nomep bJIX-40-BO-
105, ycTaHOBWJI  TOPSAIOK  OOC3NMMYMBAHHS
MIepCOHANBHBIX JAaHHBIX B CyAE€OHBIX  aKTax,
nyOJIMKyeMbIX Ha O(UIMAIBHOM caiiTe CyaeOHOM
BIIACTH, ¥  JpyrHe Cllydau  OO0C3IMYMBaHHUS
MIePCOHABHBIX JTaHHBIX.

Kakx Bumno, crates 16 Komekca B pemakmum
2006r. Oojee YETKO peTyIUpOBal OCHOBAHUS H
MOPSIZIOK  TMPOBEIEHHST  3aKPBITOr0  CyIeOHOro
paszbupatenbcTBa. B manpHemeM - 3akonom 3P-33-
H ot 2010 roma gacts 2 crateu 16 Komexca ObLia
JIOTIOJTHEHA YETBEPThIM a03ameM, KOTOPBIH ObLT
HampaBlieH Ha 3aKpbITOM IIPOBEISHHH CyIeOHOTO
pazbupaTtenscTBa MO JelaM O  PaCKPBITUH
KYPHAJTUCTCKOTO UCTOYHUKA.

3arem, 3akonoM 3P-69-H ot 2018 roma
OCHOBaHHsI TPOBEIEHHUS CyAeOHOTO 3acelaHus
OBUTH JIOTIOJTHEHBI ¥ ObLTO JOOABJICHO MPOBEICHHUEC
3aKpBITOTO  Cyne0HOTO  pa30upaTenbcTBa IO
COOOIIEHNSIM O 3allUTe HWHTEPECOB HECOBEPIIEH-
HOJIETHUX HJIM TIPaBOCYIHSL.

Crnemyer OTMETHTbh, YTO 3aKOHOJATENh H30pal
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OTHOCHUTENFHO pACIUTBIBYATHIE W  OIIEHUTENIbHBIC
MOHATHUS JUIS TIPOBEICHHUS 3aKPBITOTO CYICOHOTO
pa3oupaTeNbcTBa, B KAXKAOM CIIy4ae OCTaBIss
MECTO UIS CYIeOHOTO YCMOTPEHHUSA. DTOT IOIXO.
CO3BYUYEH TaKXe ¢ MOo3ulusaMu KOHCTHUTYIIHMOHHOTO
cyna u EBpomelickoro cyaa, 4Tto Jaxke B ciydae
(hopMyIIMPOBKH TIPABOBOH HOPMBI C MaKCUMAaIIbHOM
YETKOCTHIO CyJeOHOe TOJTKOBaHHE HE MCKII0YAeTCs.
HeobxomumocTs pa3bsCHEHUS MIPABOBBIX
MOJIOKEHN M WX TPHUBENCHUS B COOTBETCTBHUE C
MEHSIOIIMUCS 00CTOATETHCTBAMHA
Pa3BHBAIOIIUMUCS OOIIECTBEHHBIMUA OTHOIICHUSIMHU
BCerna MIPUCYTCTBOBAIA. CrnemoBaTenbsHo,
OTIPENENIEHHOCTh M TOYHOCTh 3aKOHOJIATEIIEHOTO
peryinupoBaHusi He MOTYT OBITh aOCONIOTHBIMU -

IaXke HeIOoCTaTOYHas YEeTKOCTh MOXKET OBITh
IOIOJHEHUSA KOMMEHTapUsIMU cyna [21].
BrlmensnoxeHHbIe MTOATBEPIKIACTCS TaKXe

IIPaBOBBIMM IO3MLMSAMMU EBponeiickoro cynpa: B
YaCTHOCTH, CyJ IIOCYUTAN, YTO XOTS B 3aKOHE
OTIpEIETICHHOCTh KpaifHe jkeJaTelbHa, OJHAKO 3TO
MOXXET IIPUBECTH K YPE3MEPHOM IKECTKOCTH, U
3aKOH  JIOJDKEH YMETh  NPUCIOCOONATHCI K
MeHsSIommMes  oocrostenscTBaM. ClieZloBaTeNnbHO,
MHOTHE 3aKOHBI HEM30€KHO OGOPMIISIOTCS TaKUMHU
MOHATUSAMH,  KOTOpble  0Oojee WO  McHee
HEOIIpeNIelICHHbIe, M TOJIKOBaHWE W NpPHUMEHEHHE
KOTOPBIX SBIISTFOTCS 3a7a9ei MPaKTUKH. [3]

B neiictByromieit penakmuu ctateu 16 Komekca

YKa3aHO, YTO B IEISAX 3alllUThl YaCTHOH >KWU3HH,
YeCTH ¥ [IOCTOMHCTBA JIMI, YYAaCTBYIOIIMX B
YTOJIOBHOM mporiecce, HMHTEPECOB
HECOBEPIIICHHOJICTHUX W TPABOCYAHS, a TaKXKe
rOCy/IapCTBEHHON 0e30macHOCTH, OOIIECTBEHHOTO
MOpSAKAa WM HPAaBCTBEHHOCTH,  yYaCTHHKOB
MpoIecca WK UX OJNIM3KUX POJICTBEHHHKOB CY[ IO
XOJJaTaliCTBY YYaCTHHUKOB TpOIlEcCa WIIM TIO0 CBOEH
WHUIMATHBE MOXKET paccMaTpHUBaTh NIEJ0 WM €ro
3aCTh B 3aKpBITOM cyneOHoMm 3acemanmu. Cyna
OCYIIECTBIISIET ~ PAacCMOTPEHHUE B 3aKPBITOM
CynmeOHOM  3acelaHMd  TaKke B JAPYrux
npeaycMoTpeHHsix — Komexcom ciry4asx. B
YaCTHOCTH, K PALy TaKUX CIy4acB OTHOCSTCS
CIIE Y FOIINE TIOJOXKCHHUS:
JOKa3aTeNbCTBA, Kacaloluecs WHTHMHBIX
CTOPOH YacTHOW WM CEMEMHOM JKU3HH, TI0
TpeOOBaHHIO Y4aCTBYIOIIUX B CylieOHOM
pa3dmpaTensCTBe JIVIIL, KOTOPBIM TPO3UT
pasrialieHle YacTHOM WJIM CEMEHHON TalHBI,
UCCIICAYIOTCS B 3aKPBITO, CyICOHOM 3ace/laHuH,

- 00513aTeNbCTBO IO HE pa3IIIAlIeHHI0, TAaHHOEe
YYaCTHUKOM TIpoIlecca, HE NPEMsITCTBYET €My
XOJIaTaliCTBOBaTh 00 UCCIICOBAHUU CBEICHUM,
CoJIeprKaIluX TOCYJapCTBEHHYIO TallHy, B 3aKPBITOM
CcyneOHOM 3aceIaHuH,

- JIOKa3aTeNbCTBa O CBEICHHSX, COAEPIKAIINX
CITyKeOHYIO, KOMMEPYECKYIO u TIPYTYIO



OXpaHAEMYIO 3aKOHOM TaifHy, 110 TpeOOBaHHIO JIHII,
KOTOPBIM  TPO3UT  pasliallleHue  yKa3aHHBIX
CBEJICHUMN, MOTYT OBITh HCCJCIOBaHBI B 3aKPBHITOM
CyIeOHOM 3aCeTaHuM.

[IpumeuatensHO, 4TO B 4YacTH 3 cTatbu 28
npoekta Kojgekca ykazaHo, 4TO B MNPEAYCMOT-
PEHHBIX KOIEKCOM CIIy4asiX MPOBEIECHUE 3aKPBITOTO
CyIeOHOTO 3aceIaHusl SBIETCS 00s3aTeNbHEIM. 3
u3ydeHus mpoekra Kopekca mpuxoawM K BBIBOIY,
4TO 00sI3aTENBHBIA CITydail MPOBEICHHUS 3aKPBITOTO
CyneOHOTO  3acemaHusi  KacaeTrcsa  IPOBEICHHSA
HCCIIEIOBAHNS JIOKA3aTeNIbCTB, Kacalolluxcs Ooiee
JIETMKaTHBIX BOIPOCOB YAacTHOM WM CEMEWHOU
JKU3HU, B  3aKpHITO CyAeOHOM  3acelaHuU.
HeitctByronumM Komexcom 00s13aTeIbHOTO COOBITHS
MIPOBEACHUS 3aKPBITOTO cyneOHOro
pa3bupaTeNnbCTBa He MPeyCMOTPEHO.

Takum 00pa3oM, MOXXHO 3aKIIOYHTH, YTO B
KOKJIOM CJIydae MPU BBIHECCHUM MTOCTAHOBJICHUS O
MIPOBEJICHUH 3aKPHITOrO CyAeOHOro pa3dmpaTels-
CTBa B COOTBETCTBHUH ¢ TpeOoBanusa Koxmekca, Cysl
JIOJDKHBI BBIHECTH MOTHBHPOBAHHOE PEIICHHE O
TOM, B CHWJIy KaKHX OOCTOSTEIhCTB NPHUILIA K
BBIBOJly O TIPOBEACHUU 3aKPBITOTO CyIeOHOTro
paszbupatenbeTBa. J[eno B TOM, YTO 4acTh 5 CTAaThH
16 Kopgekca 3akperiser, 4TO Cyd BBIHOCUT
MIOCTAaHOBJICHUE O PACCMOTPEHUU JeJia WU €€ YacTH
B 3aKpBITOM 3aCelaHHd, TO €CTb, HE YKa3aHO
TpeOOBaHNE O MOTHUBHUPOBKE IIOCTAHOBJICHUS, UTO
HEJOIYyCTUMO IpU CBeTe peleHud EBporenckoro
cyna.
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